technicalities. 7 This article examines the current constitutional foundations of the exclusionary rule and argues that the rule remains a constitutionally required sanction for fourth amendment lawlessness. The proposals to eliminate or modify the rule are examined and found wanting both in terms of constitutional fiber and administrative viability.
II. THE EXCLUSIONARY RULE AND THE FOURTH AMENDMENT

A. THE CONSTITIUTIONAL ORIGINS OF THE RULE
The exclusionary rule was foreshadowed as early as 1886 in Boydv. United States, 8 where the Supreme Court analogized the use of illegally obtained evidence against a defendant to compelled self-incrimination prohibited by the fifth amendment. In that case the defendant was charged with the illegal importation of goods. During proceedings later characterized by the Supreme Court as civil in form but criminal in nature, 9 the government sought to show the quantity and value of the goods imported by the defendant and relied on a federal statute to obtain a court order requiring the defendant to produce his invoice for the goods. The Supreme Court held that the fourth amendment barred the compulsory production of the defendant's private books and papers.' 0 The rule was definitively written into our basic law in 1914 by the landmark case of Weeks v. United States.II The Supreme Court there ordered that evidence obtained in violation of the fourth amendment be returned to a defendant charged with using the mails to transport lottery tickets. The Court said that if materials obtained in violation of the fourth amendment could be used against the defendant, the guarantees of the fourth amendment "might as well be stricken from the Constitution." 1 2 Therefore, the failure of the lower court to grant the defendant's motion for the return of the materials illegally seized was a violation of the constitutional rights of the accused.
For the next thirty-five years, criminal litigation in the area turned principally not on the existence or desirability of the exclusionary rule, but on the scope of the underlying fourth amendment guarantees limiting federal government action. Those guarantees were not good against state government action, and so the question of a federally dictated exclusionary rule for the states did not arise. In 1949, however, a majority of the Supreme Court ruled in Wolfv. Colorado that the security of one's privacy against arbitrary intrusion by the police was at the core of the fourth amendment and was enforceable against the states by virtue of the fourteenth amendment. 13 But the Court declined to require that the exclusionary rule -which a concurring Justice characterized as a mere federal rule of evidence' 4 -be applied in state prosecutions. The
Court's opinion was premised, in large measure, on the assumption that other devices might be employed by the states that would be as effective as the exclusionary rule in deterring fourth amendment violations.
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The Court even raised but did not purport to answer the question whether Congress has the authority to negate the application of the exclusionary rule in the federal courts or to make it binding upon the states in the exercise of its authority under section five of the fourteenth amendment. 16 The doctrine of Wolf v. Colorado was short-lived. In Mapp v. Ohio, ' 7 the Supreme Court overruled Wolf and extended the application of the exclusionary rule to the states. The Court found that there were no effective deterrents to fourth amendment violations by police and other state officers, other than the exclusionary rule. Thus, the Court in Mapp held that the exclusionary rule is "an essential ingredient of the Fourth Amendment as the right it embodies is vouchsafed against the States by the Due Process Clause."' 18 In short, the rule was held to be dictated by the fourth amendment itself and therefore applicable to the states by operation of the fourteenth amendment. Apart from its role as expositor of the Constitution, the Supreme Court has no power to impose evidentiary rules on the states. Accordingly, after Mapp v. Ohio, the theory advanced in Wolf, that the exclusionary rule is a mere federal rule of evidence or a supervisory rule imposed by the Court under its supervisory power, was no longer tenable.' 9 Indeed, the Supreme Court has no authority other than the Constitution upon which to ground its holding that the exclusionary rule applies to the states. Thus, the rule is of Constitutional origin.
B. THE RATIONALES UNDERLYING THE RULE
The Constitutional status of the exclusionary rule has at various times been grounded on three distinct rationales: (1) personal rights, (2) judicial integrity, and (3) deterrence. Only the last rationale retains significant vitality in Supreme Court case law today.
Personal Rz'ghts
Weeks v. United States is the first and still the best exposition of the exclusionary rule as necessary to protect personal rights: If letters and private documents can thus be seized and held and used in evidence against a citizen accused of an offense, the protection of the Fourth Amendment declaring his right to be secure against [unreasonable] searches and seizures is of no value, and, so far as those thus placed are concerned, might as well be stricken from the Constitution.
20
The statement bears paraphrasing for emphasis. The Supreme Court in 1914 thought that to permit introduction of illegally obtained evidence in a criminal proceeding would be tantamount to nullifying the right of the citizen accused of a crime to be secure against unreasonable searches and seizures. 2 1 Commentators have elaborated the explanations for the personal rights theory. One view is that the fourth amendment is addressed not just to law enforcement agencies, but to the courts as well, and that the admission of illegally obtained evidence would constitute either a continuing or a separate violation of the fourth amendment by a court.
2 2 Another view is that the exclusionary sanction provides the appropriate means by which an individual asserts the right to judicial review of the constitutionality of law enforcement actions connected to his or her prosecution.
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The "personal rights" rationale has no doubt been impaired by the Supreme Court's opinions in cases such as United States v. Calandra 24 and Stone v. Powell. 2 5 In explaining why it declined to extend the exclusionary rule so far as to forbid the questioning of a grand jury witness on the basis of documents illegally seized from him, the Court in Calandra remarked that the exclusionary rule is not "a personal constitutional right of the party aggrieved" but "a judicially created remedy designed to safeguard Fourth Amendment rights generally through its deterrent ef- 20 Weeks v. United States, 232 U.S. 383, 393 (1914) .
21 That theme was, understandably, muted -even ignored -when the Court decided Wof. Colorado. But it emerged again in Mfapp v. Ohio. The Court there quoted the passage from Weeks just set out in the text, adding to it Justice Holmes' remark for the Court in Silverthorne Lumber Co. v. United States, 251 U.S. 385, 392 (1920) , that without the exclusionary rule the fourth amendment would be a mere "form of words." Mapp v. Ohio 
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fect. '' 26 The formula has been repeated in other contexts. It is important to note that the distinction established by the Court in these statements is between 'ersonal constitutional right" and 'udiciall created remedy." It is not clear whether the distinction the Court intended to establish is between: 1. constitutional andjudiciall.y created; 2. personal and judicially created; or 3. right and remedy.
There are obviously other permutations, but these three seem to be the most likely. In my view, the Court undoubtedly meant to contrast the notion that the rule is a personal entitlement with the view that it is a judicially created entitlement. It is doubtful that any significance can be attached to a distinction between constitutional and judicially created entitlements, as the Court's continued application of the exclusionary rule to the states can be predicated only upon a constitutional imperative.
2 7 As for the proffered distinction between a rgkht and a remedy, it is doubtful that the Court thereby meant to denigrate the constitutional stature of the rule, since there is no doubt that criminal defendants retain the right to have the remedy applied in the appropriate circumstances. In short, the constitutional stature of the rule remains undiminished by the fact that it is "judicially created" and is characterized as a "remedy." The personal rights theory, on the other hand, appears to have been rejected.
Judicial Integrity
In Weeks v. United States, the Court also sounded the theme of the need to maintain the integrity of the courts and refused to participate in convicting people on the basis of unlawful seizures:
The tendency of those who execute the criminal laws of the country to obtain conviction by means of unlawful seizures and enforced confessions, the latter often obtained after subjecting accused persons to unwarranted practices destructive of rights secured by the Federal Constitution, should find no sanction in the judgments of the courts which are charged at all times with the support of the Constitution and to which people of all conditions have a right to appeal for the maintenance of such fundamental rights.
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Two fundamentally different types of arguments have been advanced to support the judicial integrity rationale. First, consequentialist 26 414 U.S. at 348. 27 See supra text accompanying notes 18-19. Professor Kamisar further argues that if the exclusionary rule is a matter of "judicial implication," such a characterization hardly distinguishes the rule from the bulk of constitutional law. Kamisar, A Defense of the Exc/usionay Rule, 15 CRIM. L. BULL. 5 (1979 [Vol. 73
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arguments have been offered to suggest that judicial sanction of law enforcement illegality, or indeed, even the appearance of such judicial sanction, breeds contempt for law and the courts. 2 9 Non-consequentialist arguments have also been raised to claim that the courts have a duty to refrain from sanctioning fourth amendment lawlessness. 3 0 Both of these foundations for the judicial integrity rationale could serve as bases for application of the exclusionary rule regardless of whether such application serves to deter law enforcement illegality.
The judicial integrity rationale, like the personal rights rationale, has been denigrated in several recent Supreme Court opinions. 3 ' It retains some limited vitality, having been restated in one recent case:
The primary meaning of "judicial integrity" in the context of evidentiary rules is that the courts must not commit or encourage violations of the In effect, however, this view of the judicial integrity rationale redefines its commands so as not to exceed those imposed by the deterrence rationale.
Deterrence
The modern rationale for the exclusionary rule is that it operates to deter substantive fourth amendment violations. 3 3 At times the deterrence rationale is stated as if it meant that the denial of a conviction by excluding the fruit of an illegal search or seizure amounts to punishment of the arresting or searching police officer and thus deters him and his colleagues from further fourth amendment violations. Justice Rehnquist seemed to have this view of deterrence in mind when he wrote the Court's opinion in Michigan v. Tucker. 3 defendant of a fourth amendment right, "the courts hope to instill in those particular investigating officers, or in their future counterparts, a greater degree of care toward the rights of an accused. '35 A more realistic view is that the purpose of the rule "is to deter to compel respect for the constitutional guaranty in the only effectively available way -by removing the incentive to disregard it.
' ' 36 Professor Amsterdam has felicitously expanded upon this terse statement by the Court. He explained that the exclusionary rule "is not supposed to 'deter' in the fashion of the law of larceny, for example, by threatening punishment to him who steals a television set," but instead deters in the way branding a television set with the social security number of the owner deters by making the set a less attractive object of larceny because of its decreased resale value in the hands of anyone except the branded owner. 37 A television set may still be stolen,
[b]ut at least the effort to depreciate its worth makes it less of an incitement than it might be. A criminal court system functioning without an exlusionary rule, on the other hand, is the equivalent of a government purchasing agent paying premium price for evidence branded with the stamp of unconstitutionality.
38
Mertens and Wasserstrom have likewise made it clear that the exclusionary rule's deterrence of misconduct does not operate on individual law enforcement officers alone; rather, it impacts upon law enforcement agencies, and even if lone officers are indifferent to the rule, their superiors and the agency itself are not. The agency will take measures such as training and discipline to insure that individual officers comply with the fourth amendment. Evidence of the truth of this proposition -which seems nearly self-evident -is found in Professor Kamisar's account of the reaction to Mapp. He found that one of the most common complaints of the law enforcement officials after Mapp was that the application of the exclusionary rule would require the police to change their policies with respect to searches and seizures -in short, to observe for the first time the requirements of the fourth amendment.
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C. THE RELATION OF THE DETERRENCE RATIONALE TO THE
CONSTITUTIONAL STATURE OF THE RULE
There is no doubt that the deterrent function of the exclusionary rule is central to its constitutional status. The nature of the relation between the deterrent function of the rule and its constitutional status, however, requires elucidation. If one views deterrence of law enforcement misconduct as the only foundation for the rule, it then seems to follow that the exclusionary rule is warranted only to the extent that equally effective deterrents are not provided by the states and the federal government. Such a reading might seem at odds with the unequivocal statements in Mapp v. Ohio that the exclusionary rule is part and parcel of the fourth amendment and is constitutionally required. 4 [Vol. 73 be the deterrent required by the fourth amendment -finds solid foundation in the language of the Mapp decision. In overruling Wolfv. Colorado, the Mapp Court characterized that decision's refusal to extend the exclusionary sanction to the states as "bottomed" on factual considerations -in essence, on the presence of other adequate means for enforcing the fourth amendment. 44 The Court in k/app v. Ohio examined and rejected these factual premises but, significantly, cautioned that "they are not basically relevant to a decision that the exclusionary rule is an essential ingredient of the Fourth Amendment. '45 In concluding its analysis of the Wolfv. Colorado decision, the Mapp Court reiterated that "the factual considerations supporting the failure of the Wolf Court to include the Weeks exclusionary rule when it recognized the enforceability of the right to privacy against the States in 1949, while not basically relevant to the constitutional consideration, could not, in any analysis, now be deemed controlling. '46 Thus, there are solid grounds for the argument that the extension of the exclusionary rule to the states in Mapp v. Ohio was not based upon a failure of the factual assumptions of Wolfv. Colorado, but rather upon a constitutional imperative unrelated to and independent of particular factual or historical circumstances facing the Court at the time. Implicit in this view is the conclusion that if the factual premises underlying Wolfv. Colorado had been correct (i.e., if adequate alternative means of enforcing the fourth amendment had been established by the states) the Constitution still would have required extension of the exclusionary rule to the states. kapp v. Ohio thus suggests that the foundation for the exclusionary rule rests exclusively in the Constitution and not just on the congruence of a certain historical state of affairs with a constitutional imperative.
The second interpretation of Mapp v. Ohio -that the fourth amendment requires an effective deterrent and that exclusion is the only acceptable enforcement mechanism within the limited arsenal of the Court -appears at odds with the language just discussed above. Indeed, in extending the exclusionary rule to the states, the Court apparently did not condition its holding upon the fact that the Court's limited powers severely restricted the options available to enforce the fourth amendment. 47 Nevertheless, if the exclusionary rule ultimately rests 44 Mapp v. Ohio, 367 U.S. at 650-51. 45 Id. at 65 1.
46 Id. at 653. 47 The Court in Mapp made no mention of the fact that the Court's powers in fashioning a remedy for fourth amendment violations were limited. This is in stark contrast to the question raised (but not answered) in Wolf v. Colorado, 338 U.S. 25, 33 (1949) , whether Congress has the authority to negate the application of the exclusionary rule in the federal courts or to make it binding upon the states in the exercise of its authority under § 5 of the fourteenth amendment. Thus, in Wof, the Court was aware that Congress conceivably had power to [Vol. 73 upon a deterrence rationale, it seems awkward to argue that deterrence specifically requires exclusion as a sanction, irrespective of the historical and factual circumstances and irrespective of the presence or absence of other deterrent sanctions that might be applied by state authorities. Deterrence of law enforcement misconduct as a social goal or policy does not seem to require any particular sanction, but rather any sanction which works. It is therefore difficult to argue, on the one hand, that the exclusionary sanction is an unconditional requirement of the fourth amendment and, on the other, that the rationale supporting the exclusionary rule is deterrence. Clearly, deterrence alone cannot be the rationale which makes the exclusionary rule an unconditional requirement of the fourth amendment. 48 This last thought might lend some support to the view that the exclusionary rule is not an unconditional requirement of the fourth amendment, but rather an unconditional requirement so long as its deterrent function is not served by some other equally effective means.
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This view, however, is completely at odds with the Mapp Court's caveats that extension of the exclusionary rule to the states was not grounded upon the failure of the factual assumptions underlying Wolfv. Colorado. 5°T hus, it is difficult to choose between the two interpretations, as both are less than wholly acceptable: there is a fundamental tension between positing deterrence as the rationale of the rule and suggesting that the rule is unconditionall, required by the fourth amendment. 5 52 Assurance that law enforcement misconduct is deterred requires more than simply taking actions designed to deter such misconduct. The object of deterrence is the achievement of a result. The object of assurance of deterrence is knowledge that an effective means is being used to achieve the result. Assurance of deterrence implies a course of action which, in the absence of secure knowledge of whether there are (conceptually and as a matter of law) alternative remedies that work, will provide certainty that something is done effectively to deter law enforcement misconduct.
Generally, the courts demand assurance of some result (i.e., deterrence of misconduct) when merely prescribing the result is not certain to bring it about. In such cases, the courts will demand more than the result desired because given problems of uncertainty, only such a course of action can be known to accomplish the result desired. A clear example of this type ofjudicial reasoning is the Court's decision in Miranda v. Arizona, 384 U.S. 436 (1966) . In that case, the Court was called upon to determine whether confessions obtained in custodial settings were procured by coercion and thus in violation of the privilege against self-incrimination. In the course of its decision, the Court formulated what is now referred to as the "Miranda warnings" and announced its intention to exclude evidence obtained as a result of custodial interrogation not prefaced by these warnings. Id. at 479. The opinion, however, cannot be interpreted as suggesting that the mere failure to use these warnings indicates that the custodial interrogation was coercive. Rather, the opinion requires the Miranda warnings because only such precautions will assure that evidence obtained as a result of the interrogation was procured in a noncoercive manner. Cox, The Role of Congress in Constitutional Determinations, 40 U. CIN. L. REv. 199, 250-52 (1971).
Another prominent example ofjudicial reasoning which rests on the concept of assurance is the chilling effect doctrine of the first amendment. The chilling effect doctrine calls for protection of some speech not within the ambit of the first amendment on the rationale that failure to do so would result in leaving certain speech within the ambit of the first amendment unprotected. See Schauer, Fear, Risk and the First Amendment: Unraveling the "Chilling E fct", 58 B.U.L. REv. 685, 694-98 (1978) .
While the theory of Mapp v. Ohio offered in the text, the Miranda warnings, and the chilling effect doctrine have some common characteristics rooted in the inability of the courts to achieve the desired result merely by prescribing it, the precise nature of the problem and the solutions offered in each case differ. In Miranda v. Arizona, for instance, one possible characterization of the problem is the inability of the courts to obtain reliable evidence in each particular case by which to judge the coerciveness of a particular custodial interrogation; the solution offered by the Court is the creation of a "safe haven" informing law enforcement officers of the steps they must take to avoid certain constitutional challenges. By constrast, the decision in Mapp v. Ohio may be characterized in part as resting upon the inability of the courts to determine thegeneral effectiveness of deterrent remedies for fourth amendment violations that might logically be enacted by the federal and state governments. See infra note 53. The solution offered by the Court is the direct judicial creation of a deterrent remedy independent of any legislation that might be enacted by the federal government and the states. was faced with the recognition that the various state remedies to enforce the fourth amendment simply did not work. It was convinced that the exclusionary rule would serve as a deterrent and it therefore accorded a constitutional status to the rule. But if the fourth amendment merely requires a deterrent, why should the exclusionary rule be enshrined as the eternal remedy? The answer is that the rule deters, and if no other remedy works or is available to deter police misconduct, or if the effectiveness of other remedies cannot easily be determined or cannot be determined with certainty, then at the very least the exclusionary rule will serve the deterrent function. 53 An important consideration leading to nounced that the exclusionary rule was specifically required by the fourth amendment, a position which has never been rejected by the full Court. 53 The point is that the exclusionary rule serves as an assurance or a guarantee that fourth amendment violations are deterred. Other remedies fail to provide any such assurance. See infra text accompanying notes 119-37.
Because the fourth amendment requires, even under the weakest interpretation, the establishment of an effective deterrent, failure to grant an unconditional constitutional status to the exclusionary rule would compel the Court to review the deterrent adequacy of alternative remedies adopted by the state and federal legislatures. Part of the problem with such review is one of timing: how can the Court determine the adequacy of an alternative remedy (for instance, damages) absent a "track record" showing the effectiveness or lack of effectiveness of the remedy? This problem may not be insurmountable, although the Court would be called upon to make difficult determinations of when a remedy has been given sufficient time to prove its worth. More important, however, is the prospect that the Court would never be able to muster reliable evidence on the deterrent adequacy of alternative remedies. How is the Court to define the level of deterrence required by the fourth amendment, and how can it obtain proof that such a level of deterrence has been attained or not by a particular remedy? These troubling questions can help explain why the Court in Mapp v. Ohio endowed its own deterrent remedy (the exclusionary rule) with an unconditional constitutional status rather than conditioning application of the exclusionary rule on the absence of other equally effective deterrents.
On an abstract level, it would have been possible for the Mapp Court to adopt an approach similar to that taken in Miranda and to outline for the states and the federal government what an acceptable fourth amendment sanction would look like. See supra note 52. Indeed, Chief Justice Burger did just that in his dissent in Bivens v. Six Unknown Named Agents of Federal Bureau of Narcotics, 403 U.S. 388, 411-27 (1979) (Burger, C.J., dissenting). The crucial (though speculative) inquiry to be answered in view of the minority status of Chief Justice Burger's approach is why a Miranda-like Court pronouncement on fourth amendment sanctions is inapproppriate.
The answer in large part is that the Court is incapable of defining the level of deterrence required by the fourth amendment in an abstract manner and that there is a multiplicity of sanctions that could logically (though in my view, not practically) be formulated and enacted to deter fourth amendment violations. The exclusionary rule, by contrast, approximates the optimum level of deterrence, for it does no more and no less than remove the incentive to disregard the strictures of the fourth amendment. See Elkins v. United States, 364 U.S. 206, 217 (1960); see also supra text accompanying notes 33-42.
Another explanation for the failure of the Court to articulate a Miranda-like pronouncement on the minimal requirements for a state or federal government fourth amendment remedy is that such an exercise would be futile. While one can logically conceive of fourth amendment sanctions (criminal penalties or scheduled civil damage remedies) that might deter violations as much as (and indeed, more than) the exclusionary rule, such sanctions would no doubt be politically unacceptable because of the social costs involved. For an elabo-this conclusion is that only the exclusionary rule insures that the contours and meaning of the fourth amendment will be litigated and thus defined. 5 4 This interpretation of Mapp v. Ohio is consistent both with the deterrence rationale underlying the rule and the rule's unconditional constitutional stature. What is more, the interpretation is closer to the language of Mapp v. Ohio than either of the two preceding interpretations. Most commentators have assumed that Mapp v. Ohio established deterrence as the rationale for the rule. In point of fact, however, Arapp v. Ohio speaks of the need for a deterrent safeguard -an entirely different concept. The meaning of "safeguard" is, roughly, "a precautionary measure." The exclusionary rule was thus intended to serve as a deterrent last line of defense in order to dispel the absence of knowledge that there would be alternative methods which worked to deter law enforcement misconduct. As a last line of defense against fourth amendment violations, elevation of the rule to constitutional dimensions is particularly appropriate. If other methods are enacted by the government and if they work, then fourth amendment violations will abate and application of the exclusionary rule will decline. 55 In short, taking seriously the safeguard aspect of the Mapp v. Ohio holding goes a long way toward understanding what is in fact a highly sensible decision. The interpretation offered here is also closest to a fair reading of the substantive right protected by the fourth amendment. The fourth amendment is in some sense a unique provision: unlike other constitutional guarantees, it requires a deterrent remedy. The first ration of this view, see injfa note 126. A final explanation for the Court's unwillingness to describe the minimal requirements for an acceptable fourth amendment remedy is that such a course of action would be tantamount to the rendition of an advisory opinion and thus outside the sphere of the Court's powers. 54 See infra text accompanying notes 128-37. 55 If other remedies for fourth amendment violations are provided in addition to the exclusionary rule, and if these remedies work, one would expect a decrease in the number of fourth amendment violations and thus a decrease in the number of cases in which the suppression doctrine is applied. Thus, not only are the costs associated with the exclusionary rule avoidable in the sense that law enforcement agencies can take the steps necessary to avoid violations, but the number of instances where the exclusionary rule is applied can also be curtailed by the adoption of effective remedies that curtail violations of the fourth amendment. In view of the fact that enactment of effective remedies for fourth amendment violations would in and of itself curtail the number of cases in which the suppression doctrine would be applied, it is somewhat perplexing that Chief Justice Burger, in outlining for Congress a proposed damage remedy of a quasi-judicial nature, suggested that the establishment of such a remedy should be accompanied by a legislative repudiation of the exclusionary rule: "Any such legislation should emphasize the interdependence between the waiver of sovereign immunity and the elimination of the judicially created exclusionary rule so that if the legislative determination to repudiate the exclusionary rule falls, the entire statutory scheme would fall." Bivens v. Six Unknown Named Agents of Federal Bureau of Narcotics, 403 U.S. 388, 423 n.7 (1971) (Burger, C.J., dissenting).
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PIERREJ. SCHLAG [Vol. 73 amendment has not been interpreted to require a deterrent remedy, nor the fifth, nor the eighth. 56 The fourth amendment, unlike these other guarantees, protects a special right, "[t]he right of the people to be secure in their persons, houses, papers and effects." ' 57 It is not the right to carry on an activity which the fourth amendment protects; nor is it even merely the right to be free from certain types of government processes.
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It protects the right to a certain state of affairs-one in which people are to be secure in their persons, houses, papers, and effects against government intrusion. Unlike other constitutional guarantees, the fourth amendment thus requires the government to take certain afirmative steps to insure that this state of affairs is achieved. 59 This is why the fourth amendment requires not just a deterrent, but a deterrent safeguard. The holding of Mapp v. Ohio that the exclusionary rule is a constitutionally required deterrent safeguard has never been disturbed by the Court. Indeed, the safeguard language has often been repeated by the Court.
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Thus, the "safeguard" theory of the exclusionary rule remains the most acceptable interpretation of Mapp v. Ohio. The question remains, however, whether the current Court would adhere to such a theory or in-56 When the Court holds a state or federal statute to be unconstitutional under the first amendment, and refuses to impose the consequences that would normally flow from application of the statute if it were upheld, the Court does not speak in terms of deterrence. There is no mention in such decisions of deterring legislators from drafting statutes which violate the first amendment. Similarly, when a court finds that an agent of the government (whether it be a high school principal or a police officer) has violated the first amendment, the court does not speak of deterring such actions. Obviously, striking down a statute certainly discourages legislators from promulgating legislation which violates the first amendment. Similarly, holding that an agent of the government has violated the first amendment is hardly a ringing endorsement of such action. Nevertheless, the Court in invalidating government action under the first amendment does not speak in terms of deterrence. Thus, although the invalidation of a statute under the first amendment may be said to deter such state action as much as suppressing illegally obtained evidence may be said to deter fourth amendment violations, it is significant that the Court chooses to speak in terms of the goal of deterrence in the latter instance, but not in the former. 57 U.S. CONST. amend. IV (emphasis added). 58 Certainly, the warrant clause of the fourth amendment is designed to protect the people from certain types of government processes. It is well documented that the specific preeminent concern of the framers of the fourth amendment was with the abuses under the general warrants and writs of assistance, or as Professor Amsterdam puts it, "The rummagings of the English messengers and colonial customs officers." Amsterdam, supra note 37, at 398. But then, there is that other clause to the fourth amendment which does not merely state that unreasonable searches and seizures are prohibited, but actually states that a right of the people to be secure against unreasonable searches and seizures shall not be violated. 
III. THE MAJOR CRITICISMS OF THE EXCLUSIONARY RULE
Much of the discussion of eliminating or modifying the exclusionary rule takes as a premise that the rule has had something to do with the nationwide growth of serious crime. That view was reinforced by the modification of the exclusionary rule proposed by the Attorney General's Task Force on Violent Crime. 62 The belief that elimination or modification of the exclusionary rule would give the citizenry reason to feel more secure in their homes or on the streets is, however, either fantasy or deception. A study by the General Accounting Office of federal criminal prosecutions revealed that in only 1.3% of the 2,084 cases studied was evidence excluded as the result of a fourth amendment violation. 63 Exclusionary rulle problems were the primary reasons for prosecutiorial decisions not to prosecute in only .4% of cases analyzed in which such a decision was made. 64 Clearly, large numbers of guilty men and women are not going free as a result of the application of the rule.
Given these facts, the only conceivable law enforcement justification for curtailing the exclusionary rule is a belief that its elimination or modification would allow law enforcement officers to be more effective because they would feel less constrained by the substantive inhibitions of the fourth amendment. There is indeed substantial evidence that this 61 See infra notes 126-37 and accompanying text.
62 See .rupra note 3. Not only is it peculiar to discuss the exclusionary rule in the context of addressing the problem of violent crime, but it is also peculiar that the Justice Department should address the question of violent crime at all. Violent crimes are usually local, not national, in scope; the federal government possesses no special expertise in dealing with violent crime. It is ironic than an administration which advances the promise of a New Federalism and a return of local power should go out of its way to make a federal case out of problems which have heretofore been addressed at the local level. , not the sanction, which imposes limits on the operation of the police. If the rule is obeyed as it should be, and as we declare it should be, there will be no illegally obtained evidence to be excluded by the operation of the sanction. "It seems to me inconsistent to challenge the exclusionary rule on the ground that it will hamper the police, while making no challenge to the fundamental rules to which the police are required to conform." Kamisar, supra note 40, at 73.
67 Thus, a significant portion of the testimony of Lowell D. Jensen, Assistant Attorney General of the Justice Department's Criminal Division, at the hearings on S. 101 and S. 751 is devoted to a discussion of fourth amendment case law. Mr. Jensen asserts that the cases reflect "disagreements by federal judges, not police misconduct. . .[or] a process of second-guessing police officers conducting warrantless searches in the field." Exclusionary Legzs/ation Hearings, supra note 3, at 5. These are objections to the scope or definition attributed by judges to the fourth amendment -they are not objections to the exclusionary rule.
68 See id. at 126-27 (testimony of George Nicholson, Senior Assistant Attorney General, California Department of Justice, in his private capacity as legal consultant for Laws at Work); id. at 115-16 (testimony of Frank Carrington, Executive Director, Crime Victims Legal Advocacy Institute, Inc.). The argument made by Messrs. Nicholson and Carrington is essentially that some fourth amendment law is too complicated to be understood; therefore, law enforcement officers ought not to be held accountable to such fourth amendment standards. The argument proves far too much, for if portions of the fourth amendment cannot be understood, it is not just the exclusionary rule which will fail to deter, but any remedy. In this conclusion, we see evidence that much of the wrath directed at the exclusionary rule by its critics is more properly addressed to the substantive rules of the fourth amendment. See infra note 75.
69 See W. LAFAVE, supra note 65, at 25. 70 It very well may be that the substantive law of the fourth amendment has become too complex to offer the hope that it might be faithfully followed by law enforcement agents.
There is no doubt that the Burger Court increasingly has sought to define the limits of the fourth amendment in terms that are highly fact-specific and not easily applicable to any situation other than the one presented in the case decided. Decisions of constitutional import which depend upon such trivial factual differences are highly unfortunate. clusionary rule itself, however, should not be blamed for the vagaries of substantive fourth amendment law or the vicissitudes of the rules on standing. Another major argument raised by critics of the exclusionary rule is that it promotes disrespect for law and order by releasing criminals on technicalities.
7 ' Again, one wonders whether this argument is aimed at the exclusionary rule or the fourth amendment: would awarding damages to criminals for technical violations of the fourth amendment promote respect for law and order? It may be questioned to what extent public perceptions of law and order should be allowed to play a role in defining the scope and enforcement of constitutional rights. 72 Indeed, one wonders why the courts are somehow held to be the agents responsible for releasing the criminal when it is in fact the constable who blundered and the blunder could have been avoided. 73 One also wonders if
The attempt to redefine the right by altering the remedy, however, is a legally clumsy (albeit politically astute) device to redefine the right. . 72 This type of problem can arise when the validity of any rule of law is founded upon the consequences it will purportedly promote. If a rule of law is adopted because it will bring about certain consequences, then the wisdom of adopting that law depends upon an assessment of how the relevant actors will respond to that law. The problem with such consequentialist theories is that the relevant actors may very well have some rather perverse beliefs and dispositions. A consequentialist theory, however, takes such perverse beliefs and dispositions as a given or as a fixed point in prescribing the rule of law. The result, of course, may very well be a rather perverse rule of law -that is, one which is based on the assumption of the same perverse world view as that of the relevant actors. Therefore, the argument that the exclusionary rule is a poor remedy for fourth amendment violations because it promotes disrespect for law and order, necessarily adopts a certain view of what constitutes law and order, and that view of law and order presumably includes the idea that criminals should not be freed on technicalities. It is not clear why a court rendering a fourth amendment decision should take as a given that criminals should not be freed on technicalities simply because a significant portion or even a majority of the population believes that is so. A significant portion or even a majority of the population may very well believe that due process is in large part inefficient and unwarranted. Very few persons would argue on that premise alone that due process is generally unwarranted because it promotes disrespect for law and order. An argument that the exclusionary rule releases criminals on technicalities and therefore promotes disrespect for law and order is, therefore, not terribly convincing unless we are given some good reason to think that there is something inconsistent between law and order and releasing criminals on technicalities. the argument raised by the critics could not also apply to constitutional guarantees other than the fourth amendment; in the first or fifth amendment areas one could as well argue that courts should refrain from striking down overbroad or vague criminal statutes in cases in which the defendant's conduct clearly could have been outlawed under a more precisely drafted statute.
4
In short, the foregoing arguments raised against the exclusionary rule are less than overwhelming in tenor. One argument, however, is significant. Some (a few) defendants accused of grave offenses do go free, and we know or at least strongly suspect that but for the exclusionary rule some would have been convicted. 75 The cost thereby imposed on society is not trivial, but it is a cost that can be avoided if law enforcement officers would remain a safe distance from the limits of impermissible conduct under the fourth amendment. More important, perhaps, is the fact that this cost -if it is to be incurred at all -is sanctioned by the fourth amendment itself which in balancing the relative values of privacy and criminal law enforcement has determined that the latter will sometimes have to suffer to safeguard the former.
IV.
THE PROPOSALS
The institutional critics of the exclusionary rule have focused recently on two means of curtailing its perceived evils.
76 Some of the proposals urge the adoption of some version of the "good faith" test. 77 The Attorney General's Task Force on Violent Crime, for instance, recommends that the exclusionary rule not apply if the law enforcement officer acted in the "reasonable good faith belief' that his action conformed to the fourth amendment. 78 Other proposals seek to replace some or all of the exclusionary rule with a civil damage remedy against 74 See supra note 72. 75 Again, however, the suggestion that hordes of criminal suspects are being released to prey upon society by virtue of the exclusionary rule is patently false. More important is the recognition that any effective remedy for fourth amendment violations will result in allowing some criminal suspects to avoid prosecution and some criminals to avoid conviction. Se J. KAPLAN, CRIMINAL JUSTICR 215-16 (1978) . The perceived problem with the rule is not so much that it allows criminals to go free -any remedy would do that. The perceived problem is that we get to see who goes free after they have been arrested and are within the grasp of the judicial system. Id. But therein also lies the deterrent value of the rule: failure to observe the fourth amendment translates into highly tangible social costs.
76 A whole host of modifications and substitutes for the exclusionary rule have been offered at one time or another. These include various proposals for damage remedies in the courts or in administrative tribunals against the United States, the states, or the offending officers; measures designed to make application of the rule hinge on the gravity of the harm inflicted or the intentionality of the offending agent; and outright abandonment without substitute. The various proposals are discussed in Geller, supra note 43. the United States. Examination of these proposals shows that they depart radically from the Supreme Court's interpretation of the fourth amendment and that they are wholly unworkable.
A. THE GOOD FAITH TEST
The "good faith" test would prevent application of the exclusionary rule where the law enforcement officer acted in the reasonable good faith belief that lis conduct conformed to the fourth amendment. 79 While the wording of the exception seems innocuous enough, actual implementation would gut the exclusionary rule and lay much of the groundwork for its eventual elimination.
Defenders of the good faith test suggest that the deterrent objectives of the exclusionary rule cannot be served by its application in cases in which a law enforcement officer acted in a reasonable good faith belief that his conduct was proper. 80 This position is patently incorrect. Excluding evidence seized illegally but in good faith serves to deter fourth amendment violations insofar as it gives the law enforcement officer an incentive to engage in learning. 8 1 A good faith exception, by contrast, treats law enforcement knowledge and application of fourth amendment law as ajfred rather than a dynamic phenomenon. Accordingly, such an exception makes sense only if a law enforcement officer is incapable of expanding his knowledge and capacities. 82 81 The term "learning" is used broadly here to include not just the learning of fourth amendment law and problems, but also the assimilaton of police procedures, the enhancement of perception and deductive reasoning, and any other aspect of police work that might conceivably contribute to minimizing the risk of fourth amendment violations.
82 If a violation of the fourth amendment is unavoidable, then by definition that violation necessarily focuses on the state of mind of the officer at the time of the violation, and thus implies that if the officer acted in good faith at that time, no more could be expected of him. Yet, if the law enforcement officer had engaged in greater learning activities prior to the violation, it is possible that no violation would have occurred. In sum, the good faith standard focuses attention on the officer's state of mind at a fixed point in time -the time of the violation.
The object of deterrence, however, is not necessarily temporally limited to that point in time. It would be naive to think that the critical law enforcement behavior which has to undergo modification is limited to the time of the violation. Law enforcement officers are not born constitutional scholars endowed with artistic sensitivities who just happen in the midst of a search or seizure to succumb to an insurmountable desire to violate the fourth amendment. It is clear that many fourth amendment violations could be eliminated simply by means of training, and that the good faith of the lone police officer is not necessarily an indication of whether training has been sufficient. There is no reason to believe that a law enforcement officer's good faith describes the limits of his ability to learn and observe the commands of the fourth amendment. Similarly, law enforcement agencies can perfect observance skills, cautionary tactics, and other techniques with which officers are instructed to approach factual situations implicating fourth amendment concerns.
The reasonableness prong of the good faith test does not alleviate the temporal rigidity of the good faith test. Reasonableness lends some "objectivity" to the test, but does not expand the time frame under scrutiny. First, it is important to note that the appearance of objectivity provided by a reasonableness standard is largely illusory. Under the good faith test, the reasonableness standard is applied not to the officer's conduct, but rather to his belief. 83 The beliefs which will be scrutinized, however, will generally be fact-specific and it is doubtful that a ruling on the reasonableness of one officer's belief will have any relevance to the reasonableness of another officer's beliefs. Each court deciding upon the reasonableness of a belief will create its own vision of reasonable in those specific circumstances cannot be deterred. If an officer is viewed as having finite and immutable capacities to comprehend or apply the fourth amendment in his daily work, then "good faith" defines the boundary between those violations that can be deterred (insofar as he is concerned) and those that cannot. In effect, if one adopts this unrealistic and insulting view of an officer then the fact of the officer's good faith means that the violation was unavoidable. Any realistic view of law enforcement and law enforcement officers makes clear, however, that there is no perfect correspondence between an officer's good faith (not even his reasonable good faith) and the unavoidability of a particular violation of the fourth amendment.
See infra text accompanying notes 82-86. 83 See supra note 79.
[Vol. 73 mental processes and then apply this "standard" to a belief which likely will never be encountered again in any fourth amendment case. Analysis of whether a belief is reasonable therefore fails to lend objectivity to the good faith test. This is true not only because of the factspecific nature of the "beliefs," but also because, in applying standards of reasonableness to beliefs, one must take into account the peculiarities of the conditions upon which the belief is based. As will be seen, such a reasonableness inquiry does not expand the time frame under scrutiny. When we examine the reasonableness of an officer's belief, we are asking not what is reasonable for an officer to learn or to master, but what is reasonable for an officer to know, perceive, or remember at a particular point in time.
8 4 An inquiry into the reasonableness of a belief is temporally limited, since a belief is a fixed phenomenon. To determine its reasonableness, one must hold all background facts constant (e.g., the training of the officer, the institutional environment of the law enforcement agency, the neighborhood). If one changes these background facts, the reasonableness of the belief may be affected. Consequently, an inquiry into the reasonableness of a belief requires that the background facts be taken as fixed points. The exclusionary rule as it currently stands addresses a time frame of police behavior which is much broader: the offending officer is held responsible for the failure to avert the violation at any point in time. Because the exclusionary rule addresses a broader time frame than the good faith test, and because the rule, in contrast to the good faith test, does not presume that an officer's knowledge or capacities are inalterable, it is clear that application of the rule can and does serve to deter misconduct, even where an officer acted in a reasonable good faith belief.
Inclusion of the reasonableness prong in the good faith test is, in fact, somewhat ironic given that the fourth amendment proscription is itself couched in the language of reasonableness. 8 5 Where a court apply- 84 Note that I am not suggesting that the reasonableness element necessarily fails to demand at least a minimum amount of training in fourth amendment law. In defining the good faith test, United States v. Williams, 622 F.2d 830 (5th Cir. 1980), cert. denied, 449 U.S. 1127 (1981) required a belief "based upon articulable premises sufficient to cause a reasonable, and reasonably trained, officer to believe that he was acting lawfully." Id. at 841 n.4a (emphasis added). (Whether the legislation adopting a good faith test would be read equally narrowly is open to speculation.) More important, however, even under the restrictive definition of reasonableness contained in United States a. Williams, the amount of training that the officer has had to assimilate in order to assert the good faith exception is frozen at a specific quantity, a threshold which, once satisfied, suffices to avoid application of the exclusionary rule.
85 This irony could well acquire significant dimensions inasmuch as the "reasonableness" standard of the good faith test can only make sense if it is interpreted in a manner different from the "reasonableness" requirement of the fourth amendment. Failure to accord a different meaning to the two standards of reasonableness would in effect mean that the good faith
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ing the good faith test holds that an officer's erroneous belief was reasonable, the court will in effect be suggesting that either (1) it is permissible for an officer to be ignorant of certain portions of the fourth amendment, or (2) it is permissible for an officer to use less than his best judgment, perception, or efforts in seeking to comply with fourth amendment requirements. 86 In other words, all that is required of officers is a reasonable good faith attempt to conform to the law. This sounds reasonable -until, of course, one.considers extending the same innocuous language to other areas like legislators and the first amendment, or to defendants in antitrust cases. Thus far we have considered the reasonable good faith belief standard as if the only party subject to deterrence were the offending officer. This is, of course, too simplistic a view. Other officers, superiors, and law enforcement institutions themselves are targeted by the exclusionary rule.
8 7 Thus, to the extent that the rule affords an impetus toward litigating the contours of the fourth amendment and serves as the occasion for a court pronouncement on the same, application of the rule may be said to deter violations. 88 This remains true even if the violation was reasonable and in good faith, because exclusion serves as the incentive for the suppression motion and the occasion for the court's teaching. Of course, there are limits to this view. If the rule were applied in a significant number of cases where the officer could not have avoided the violation, then in effect officers might come to perceive the application of the rule as unrelated to anything within their control.
8 9 There are, however, few circumstances where it is plausible, let alone realistic, to suggest that test is nothing more than a partial codification of what the fourth amendment already requires (i.e., reasonableness). No one suggests that the good faith test is designed to accomplish such modest results. The only possible conclusion, therefore, is that the reasonableness standard of the good faith test is designed to exempt certain fourth amendment violations from the deterrent impact of the exclusionary rule on the basis of a reasonableness standard which remains undefined, but is perforce looser than the reasonableness requirement of the fourth amendment. The former appears analogous to a mistake of law and the latter to a mistake of fact. A mistake of law exception to the exclusionary rule is particularly troublesome insofar as it suggests that law enforcement officers are not responsible for knowing or observing certain parts of the fourth amendment. Indeed, some proponents of the good faith test clearly maintain that certain parts of the fourth amendment are too complicated and that law enforcement officers cannot reasonably be held accountable to honor those portions of the amendment. 9 2 Therefore, so the argument goes, a good faith test is welcome relief from the overly exacting rigors of the fourth amendment. This argument proves too much.
Another troubling aspect is that the mistake of law branch gives the courts, in effect, two chances at writing the law of the fourth amendment. They can first declare what the fourth amendment requires, and then they can declare when those requirements will have legal consequences. The danger is that the substantive law of the fourth amendment will become increasingly complex and esoteric, because the good faith exception will leave the courts with a sure method of avoiding the practical consequences of elaborating detailed and refined (but incomprehensible) rules. 93 In short, the good faith test will to some extent free 275-76 (1981) . In the the courts from developing a substantive fourth amendment doctrine which is comprehensible; reasonable good faith belief will become the governing standard.
The third and most troubling aspect of the mistake of law branch of the test is that it supplies no limit other than "good faith" and "reasonableness" by which to determine what a law enforcement officer must know, remember, and apply in terms of the fourth amendment. How many decades will it be before trial and appellate courts, the law enforcement agencies, and the officer on the street have even a fair notion of what a reasonable good faith belief might mean in all of the many fact situations presented by fourth amendment cases? 94 The good faith mistake of fact branch of the good faith test is also troublesome. Such mistakes are already considered under substantive fourth amendment inquiries into the reasonableness of a search or seizure. 95 Because it is unreasonable to assume that the good faith mistake branch of the test merely codifies existing case law, proponents of the test clearly intend the inquiry into the reasonableness of an officer's good faith mistake of fact to narrow somehow the class of cases where evidence is suppressed. But by how much? It is troubling to cast to the courts an experiment in restricting the exclusionary rule when the only bounds to this judicial adventure are the abstract concepts of good faith and reasonableness as applied to beliefs.
96
Another troubling aspect of the good faith mistake of fact branch of the test is the leeway it will give lower courts to make decisions which will be all but unreviewable. The good faith mistake of fact branch is, as its name announces, fact-oriented. The determination of what constisame sense, if the operative scope of the fourth amendment can be reduced by the application of a good faith test, then the rigors of its commands can be amplified at will. Thus, it is clear that one of the constraints on the development of fourth amendment principles or, at least rules, is that the prime goal of deterrence requires these principles or the rules they produce to be readily understandable. The adoption of a good faith test in some sense removes that constraint by holding out to courts the prospect that if the substantive fourth amendment law they write is too complicated, law enforcement officers will not be held accountable to observe it.
94 Not only will the good faith test produce substantial uncertainty as to the limits of the exclusionary rule, but the fourth amendment itself will fall into disrepair as the reasonable good faith of law enforcement officers obviates the need (or even the possibility) of litigating the underlying fourth amendment principles and rules at stake. Because the standards of reasonableness and good faith are highly abstract and indeterminate, and the objects to which they are intended to apply (i.e., beliefs) are highly varied and fact-specific, even decades of substantial litigation would not be likely to yield any coherent understanding of the standards governing the application of the exclusionary rule under a good faith test.
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ASSA UL TS ON EXCL USIONAR Y R UL E tutes a reasonable good faith mistake of fact does not lend itself to manageable standards. 97 Either you see it or you don't, but you can't expect a higher court to tell youhow to see it if you don't. In effect, adoption of a good faith mistake of fact exception will deconstitutionalize the law of search and seizure by smothering it in circumstantial and psychological facts. What can be expected from adoption of the good faith mistake of fact exception is an unconnected line of decisions which are all limited to their facts. By reducing constitutional principle to factual inquiries, the good faith test transfers decision making power from the Supreme Court to the lower courts and thus complicates assimilation of the fourth amendment by law enforcement officers.
98
Finally, whenever exceptions to the exclusionary rule are made, the deterrence effect of the rule is diminished. The rule becomes harder to understand, and the imposition of its consequences in any particular circumstance becomes more uncertain. Exceptions to the rule may serve to reflect more accurately whether a particular type of violation is susceptible to deterrence. 99 But by complicating the message of the rule, an attempt to be exact in the particular case may very well lead to confusion in general. Certainly, we have seen this sort of problem with the substantive imperatives of the fourth amendment itself: attempts to apply fact-specific and refined distinctions between the permissible and the impermissible yields case law which has merit only for the individual case being decided and which no one else can understand or apply. 0 0 97 Moreover, the higher courts will have particularly little to say in developing these standards. Insofar as the issues are fact-oriented and steeped in the vicissitudes of subjectivity, the only role of the higher courts will be to declare that a lower court's application of the reasonable good faith standard to the facts was clearly erroneous as a matter of law.
98 Cf. Dworkin, supra note 70. 99 Of course, this all depends upon what one means by that "particular type of violation" or on what aspects of the fourth amendment violation one wants to abstract. If in describing the type of violation, one includes as an essential aspect of the violation that element which made the violation "inevitable," then clearly that "type of violation" cannot be deterred. If, on the other hand, in describing the essential aspects of the violation, the part which made the violation "inevitable" is disregarded, then clearly that "type of violation" is susceptible to deterrence. This distinction explains why even in "unavoidable" violations of the fourth amendment, suppression can serve to deter: if law enforcement officers are exposed to messages of the latter type, deterrence is served; if the message received is frequently of the former type, the officer may begin to perceive the courts as somewhat perverse.
100 See supra note 70. The objection tofat-speifw distinctions is not that the distinctions are factual (as opposed to normative) in nature, but rather that the distinctions developed are relevant or applicable only to the fact situations which produced them. Mertens & Wasserstrom recount a practicalfact-oiented rule developed by the Court of Appeals for the District of Columbia which clarifies the law on arrest for street drug purchases: "Generally, if the officer sees a suspect pass something in return for money under otherwise suspicious circumstances, he may arrest. If he sees only a one-way transfer, however, he may not." Mertens & Wasserstrom, supra note 39, at 403. This is a clear example of structuring a fourth amendment rule with due regard for the type of recurrent activities facing the police and at the appropriate level of generality.
As a result, deterrence of law enforcement misconduct is diminished. The same would be true of the exclusionary rule were the good faith test adopted. The deterrence value of the rule would be reduced because the ability of law enforcement officers to predict when the rule applies would be diminished. This reduction in capacity to determine when the rule applies results both from increased difficulty of mastering more rules (or exceptions) and from having to make more factual decisions in determining whether the rule applies.101
Against these objections, what do proponents of the good faith test offer as the countervailing considerations? Nothing more than the meagerpossibility that, under current law, evidence in a few cases is suppressed when violation of the fourth amendment could not have been avoided. This is a little like ordering free-form triple by-pass heart surgery to eliminate a blemish on the chest of the patient.
Unfounded in reason or policy, the good faith test also finds no support in precedent. 1 0 2 The cases that proponents of the good faith test cite in support of the constitutional validity of such legislation do not support it. In one line of cases, the Supreme Court has refused to apply the exclusionary rule retroactively to law enforcement conduct that occurred before the Court expanded substantive constitutional rights. The rationale of these cases is that the deterrent function of the exclusionary rule is not furthered by application to a case in which a law enforcement officer acted properly -not just in reasonable good faith -under the law as it existed when he acted.
In another set of cases, the current Court has tailored the exclusionary rule to a narrow view of its deterrent function by holding that the rule is inapplicable in certain proceedings subsidiary or unrelated to federal or state criminal proceedings.' 0 4 In these cases, the Court determined simply that the exclusionary rule need not be applied to proceedings such as grand jury deliberations or federal civil proceedings 101 Aggravating these two factors is the fact that the decisions rendered by the courts would be fact-specific and would not easily yield broad principles or rules of thumb on the scope of the exlusionary rule. (1974) . In both of these cases, the constitutional standards of the fourth or fifth amendments had been reinterpreted after the challenged law enforcement conduct occurred.
104 See United States v. Calandra, 414 U.S. 338 (1974) (a witness testifying before a grand jury may not refuse to answer questions on the grounds that they are based upon illegally obtained evidence); United States v. Janis, 428 U.S. 433 (1976) (illegally seized evidence need not be suppressed in civil proceedings concerning taxes).
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Finally, in a third line of cases the Supreme Court has declined to apply the exclusionary rule where the use made of evidence in a criminal proceeding is, in the Court's view, too remote to provide an incentive for disregarding the underlying substantive rules.' 0 5 In these cases the Supreme Court has made the judgment that the causal connection between official misconduct and the use made of the evidence is too attenuated to require exclusion.
These three lines of cases -(1) refusal to give retroactive effect to the exclusionary rule where substantive constitutional rights change, (2) refusal to extend the exclusionary rule to subsidiary legal fora, and (3) refusal to apply the exclusionary rule where the violation is too remote from the use to be made of the evidence -do not support the drastic curtailment of the exclusionary rule contemplated by proponents of the good faith test. 1 0 6 None of these lines of cases even remotely suggests that an officer's reasonable good faith belief is an appropriate ground for rejecting application of the exclusionary rule. Other proposals more noxious to the exclusionary rule than the Task Force Recommendation have been advanced. S. 101 and S. 1995, for instance, set forth two separate variations of the good faith test, both of which promise to produce maximum uncertainty and significant administrative confusion. Both of these bills propose standards for admissibility of evidence which would depend upon a myriad of factors and 105 See, e.g., United States v. Havens, 446 U.S. 620 (1980) (illegally seized evidence may be used to impeach defendant's statements on cross-examination that were reasonably suggested by defendant's direct testimony); United States v. Ceccolini, 435 U.S. 268 (1978) (causal connection between police misconduct and introduction of live witness testimony too attenuated to require exclusion of live witness testimony).
106 These three lines of cases are arguably consistent with an acceptable conception of deterrence; the good faith test is not. See supra text accompanying notes 80-90.
107 In recent times, the decision which comes closest to discussing the state of mind of the law enforcement officer in connection with the exclusionary rule is Michigan v. Tucker, 417 U.S. 433 (1974) , where Justice Rehnquist wrote for the Court, "the deterrent purpose of the exclusionary rule necessarily assumes that the police have engaged in willful, or at the very least negligent, conduct which has deprived the defendant of some right," and when law enforcement action is taken in good faith "the deterrence rationale loses much of its force." Id. at 447. These statements are, of course, dicta; conceivably they might serve as the necessary citations for some future decision of the Court to adopt some legislative or judicial version of the good faith test. Such a move could be linked to precedent only by a radical exercise of selective abstraction.
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factual considerations. In large part, the bills present similar problems, so the discussion below focuses only on one of them, S. 101.
S. 101 provides, in part, that "[e]vidence shall not be excluded from any Federal criminal proceeding solely because that evidence was obtained in violation of the fourth amendment. . . unless. . . such violation was intentional or substantial." 10 8 Because "intentional" and "substantial" violations of the fourth amendment are alternative thresholds for application of the rule under S. 101, I shall first address these two standards separately.' 0 9
Proponents of S. 101 probably mean to reserve the term "intentional violation" for those cases where law enforcement officers intend to conduct a search and seizure in violation of the fourth amendment or where the search and seizure is based on erroneous and unreasonable factual premises. This definition would severely curtail the exclusionary rule. Not surprisingly, it finds no support in the decisions of the Supreme Court. Application of the exclusionary rule only to intentional violations of the fourth amendment would seriously undermine even the most restrictive view of the deterrent function of the rule. It would remove the incentive for law enforcement officers to educate themselves in fourth amendment jurisprudence. It would encourage them to make warrantless searches where they believed that a warrant might be required but were not sure.
There is no doubt that negligent, grossly negligent, and reckless vio- In determining whether a violation is substantial for the purposes of this section, the court shall consider all of the circumstances, including-(1) the extent to which the violation was reckless; (2) the extent to which privacy was invaded; (3) the extent to which exclusion will tend to prevent such violations; and (4) whether, but for the violation, the things seized would have been discovered; or whether the relationship between the things discovered and the violation is attenuated .... 109 Adoption of the standard set forth in S. 101 -that there be a "substantial" or "intentional" violation of the fourth amendment before the exclusionary rule is applied -would preclude application of the rule to cases where the invasion of fourth amendment rights, although not intentional, was reckless, grossly negligent, or negligent, unless it was substantial. A substantial violation is further defined in S. 101 by a four-prong test that includes consideration of whether the violation was reckless. Reckessness is generally considered in criminal and tort law to be a lower threshold of deliberateness than is intention. Because recklessness is but one prong of a four-prong test defining substantial, it is evident that some reckless violations of the fourth amendment may ultimately be deemed not substantial. In those cases, S. 101 will preclude application of the exclusionary rule.
lations of the fourth amendment can be deterred and that the exclusionary rule can serve its deterrent function in these cases as well as in cases of intentional violations. Even the most restrictive view of the deterrent function of the rule confirms this point. 110 Justice Rehnquist wrote for the Court in Michigan v. Tucker that "the deterrent purpose of the exclusionary rule necessarily assumes that the police have engaged in willful, or at the very least negligent, conduct which has deprived the defendant of some right."" ' 1 To preclude application of the exclusionary rule where the violation is not intentional is therefore to reward a law enforcement officer's ignorance of the Constitution.
12 S. 101 would, in effect, implicitly encourage negligent and reckless police conduct in arrest, search, and seizure.113
Like the "intentional" standard, S. 101's alternative threshold of "substantial" violation is also seriously deficient in its protection of fourth amendment rights. S. 101 states:
In determining whether a violation is substantial for the purposes of this section, the court shall consider all of the circumstances, including-(1) the extent to which the violation was reckless; (2) the extent to which privacy was invaded; (3) the extent to which exclusion will tend to prevent such violations; and (4) whether, but for the violation, the things seized would have been discovered; or whether the relationship between the things discovered and the violation is attenuated. 114 Presumably, this four-part test requires the court to balance each of the four factors in determining whether the violation is substantial and thus whether the exclusionary rule ought to apply. The most striking feature of the "substantial violation" standard (and perhaps its most radical departure from existing Supreme Court doctrine) lies in the fact that it would delegate a whole series of highly speculative, almost metaphysical 110 See supra text accompanying notes 34-35. 111 Michigan v. Tucker, 417 U.S. 433, 447 (1974) . 112 As noted by Professor Kaplan (who is by no means a friend of the exclusionary rule) in connection with a proposed "inadvertence" exception to the exclusionary rule:
There are, however, basic problems with such a modification of the rule. It would put a premium on the ignorance of the police officer and, more significantly, on the department which trains him. A police department dedicated to crime control values would presumably have every incentive to leave its policemen as uneducated as possible about the law of search and seizure so that a large percentage of their consitutional violations properly could be labeled as inadvertent. Nor would it suffice further to modify the rule and require that the police error be reasonable as well as inadvertent. factual inquiries to the lower federal courts. Application of such a nonstandard will produce a fact-specific fourth amendment case law incapable of yielding comprehensible principles and will deter assertion of fourth amendment claims.' 1- 5 The "substantial violation" standard of S. 101 vests almost complete discretion in the lower federal courts to make factual decisions on each of the four factors. It even fails to specify the thresholds for each of the four considerations. For instance, in a ruling upon the admissibility of evidence does a substantial invasion of privacy support exclusion? A direct invasion of privacy? A serious invasion of privacy? A perceptible invasion of privacy? One can ask the same questions about the degree of recklessness required to support exclusion under S. 101. In addition, S. 101 fails to establish who has the burden of proving the (indeterminate) levels for each of the four factors. Finally, the substantial violation standard vests almost complete discretion in each federal district court judge to decide what weight to assign to each of the four prongs. As they are hardly fungible, it is not readily apparent how a court should perform the balancing of all four considerations. How does one balance an indeterminate level of recklessness against an undefined degree of invasion of privacy? In its broad grant of authority to the lower federal courts, the "substantial" violation standard leaves each federal district judge free to consider "all of the circumstances." Enactment of the "substantial" violation standard would result in a broad spectrum of views on the scope of the exclusionary rule; it certainly would not result in anything close to a recognizable rule of law.
C. GOOD FAITH TYPE TESTS AND THE ADMINISTRATION OF JUSTICE
Commentators have noted that good faith type tests have the unfortunate consequence of directing judicial inquiry toward the law enforcement officer's state of mind and away from both the substantive requirements of the fourth amendment and the adjudication of the guilt or innocence of the suspect. 1 There is a more serious problem with exempting searches made through inadvertent errors of law from the exclusionary rule. To do so would add one more factfinding operation, and an especially difficult one to administer, to those already required of a lower judiciary which, to be frank, has hardly been very trustworthy in this area. It is difficult enough to administer the current exclusionary rule, since police perjury can, and often does, prevent accurate findings of fact. The most serious threat to the administration of justice, however, stems from the fact that good faith type tests would require the courts to disregard almost seventy years of precedent on the exclusionary rule and to start redefining the scope of the rule from scratch."
8 Both the Task Force Recommendation and S. 101 propose fact-oriented standards for admissibility. The prospect of defining and refining those standards in the near future is illusory. The fact-orientation of the standards will hinder the establishment of uniform national rules on the scope of the exclusionary rule. Ironically, the appellate courts would not be able to provide much guidance to the lower courts because the tests prescribe extremely fact-oriented standards, and the reviewing authority of the appellate courts extends only to those decisions to admit evidence which are clearly erroneous as a matter of law. posed on principle to the sanction they are supposed to be enforcing, the addition of another especially subjective factual determination will constitute almost an open invitation to nullification at the trial court level. In order to suppress evidence, the trial judge would have to find evidence of the officer's state of mind which would be generally difficult to come by apart from the officer's self-serving and generally uncontradicted testimony. And since the necessary finding requires proof that a policeman actually has engaged in a criminal act, the defendant's burden of proof would be increased, as a psychological or perhaps even as a legal matter. Kaplan, supra note 86, at 1045.
117 "The good faith exception gives trial courts a convenient method by which to side-step . . . the underlying fourth amendment issue itself, by simply excusing the officer's alleged mistakes as reasonable ones." Mertens & Wassenstrom, supra note 39, at 449. The result is that fewer fourth amendment issues are decided; the operative governing standard becomes reasonable good faith, rather than underlying fourth amendment concepts such as probable cause or exigent circumstances. Id. The depth of absurdity is reached when one considers that it would be conceivable to apply the good faith test to the body of case law governing search and seizure that would be spawned by adoption of a good faith test.
One could, of course, draft legislation which would require courts to determine the presence or absence of a violation before examining the officer's state of mind. This, however, would be largely a cosmetic measure, for significant numbers of harried judges are unlikely to devote substantial time and effort to definition of fourth amendment violations when the presence of such violations is irrelevant to the outcome of the cases.
1 18 See general4y Mertens & Wasserstrom, supra note 39, at 447-53. 119 The bills are briefly described supra note 2. H.R. 4422 is significantly different from the other damages remedy bills, not only because it would apply solely at the state level, but also because it would provide a damage remedy against the offending law enforcement officer rather than the government. Nevertheless, many of the arguments raised in the text which are aimed at proposals for damage remedies against the United States have some application to H.R. 4422.
would limit application of the rule to circumstances where the evidence was obtained as a result of intentional misconduct and H.R. 5971 would adopt the reasonable good faith test to limit the exclusionary rule. None of these damage remedies is a realistic deterrent. While S. 751 and H.R. 4259 purport to replace the exclusionary rule with a damage remedy, S. 1995 and H.R. 5971 purport to cut back the scope of the rule and provide a damage remedy -but, interestingly, this damage remedy is subject to the same type of restrictions that S. 1995 and H.R. 5971 place upon the scope of the exclusionary rule.
1 20 Because S. 1995 and H.R. 5971 curtail the scope of the exclusionary rule without providing an alternative remedy for that part of the rule which has been curtailed, the constitutionality of the proposals depend ultimately upon whether the restriction of the scope of the rule can be upheld. The mere fact that a damage remedy has been provided does not compensate for the reduction in the scope of the rule.1 2 1 If the good faith type tests embodied in S. 1995 and H.R. 5971 are unconstitutional alone, the establishment of a damage remedy does not save them.
For illustrative purposes, the discussion of the damage remedies will focus upon S. 751, a bill which is apparently based upon the view that the Constitution requires some effective deterrent but not the exclusionary rule in particular. 22 As previously discussed, such a reading of con-120 S. 1995 denies application of the exclusionary rule and the damage remedy unless the fourth amendment violation in each case is attributable to some threshold of misconduct. H.R. 5971 denies application of the exclusionary rule and the damage remedy where the violation was made by an investigative or law enforcement officer with a reasonable, good faith belief that it conformed with the requirements of the fourth amendment. 121 To some extent we can presumably compensate for the loss in deterrence resulting from a reduction in the frequency of the deterrent's application by increasing the intensity of the deterrent. One might argue that S. 1995 and H.R. 5971 accomplish such a tradeoff: a reduction in the number of cases where the exclusionary rule applies accompanied by an increase in the magnitude of the sanction (exclusion plus damages). The argument would be misdirected, however, for S. 1995 and H.R. 5971 do not merely reduce the number of cases where the exclusionary rule is applied; they restrict the type of cases to which the rule applies. Because the bills present a restriction on the scope of the rule, violations falling outside the restricted scope of the rule will remain undeterred.
122 The pertinent provision reads as follows:
S. 2692. Tort claims; illegal search and seizure (a) The United States shall be liable for any damages resulting from a search or seizure conducted by an investigative or law enforcement officer, acting within the scope of his office or employment, in violation of the United States Constitution.
(b) Any person aggrieved by such a violation may recover actual damages and such punitive damages as the court may award under subsection (c).
(c) Punitive damages may be awarded by the court, upon consideration of all of the circumstances of the case, including -stitutional precedent is questionable. 123 But even if it were not, S. 751 fails to hold forth any prospect that it might serve as a deterrent to fourth amendment violations.
S. 751 would eliminate the exclusionary rule entirely and would instead provide a limited damages remedy against the United States and authorize disciplinary action against offending law enforcement personnel. The damages remedy and the remedy of discipline for misbehaving police officers are surely the most obvious of the remedies the Supreme Court recognized as "worthless and futile" in Mapp v. Ohio124
The Court there recited the experience of California, whose highest court had found that "other remedies have completely failed to secure compliance with the constitutional provisions," and therefore adopted the exclusionary rule. The Court then stated:
The experience of California that such other remedies have been worthless and futile is buttressed by the experience of other States. The obvious futility of relegating the Fourth Amendment to the protection of other remedies has, moreover, been recognized by this Court since Wolf. 125 Any damages remedy for fourth amendment violations is bound to be ineffective as a deterrent because of the difficulty of valuing the impairment of the interests which the fourth amendment is designed to protect. The actual damages that could most easily be calculated are those for physical injuries to person and property flowing from a fourth amendment violation. Many searches and seizures clearly prohibited by the fourth amendment do not, however, result in bodily injury or destruction of or damage to property. What are the damages to be awarded where a police officer, without probable cause but very politely and courteously, proceeds to scrutinize the contents of a briefcase or purse and finds nothing incriminating? Absent reasonable suspicion or probable cause, such conduct by the law enforcement officer would be in violation of the fourth amendment, yet it is hard to conceive of any practical way to calculate damages for such invasions of the right of privacy. 126 How is a jury supposed to put a dollar figure on such an intangible as invasion of privacy? Perhaps the answer is clear: where the police officer has conducted himself so politely and courteously, no damage is suffered. But if this is the case, then in most instances involving violations of the fourth amendment, no damages will be awarded; police officers only rarely injure people or damage or destroy property wantonly in the execution of their duties.
Yet the fourth amendment's protection is not limited to security from physical invasions of body and property by law enforcement officers. It does not even principally concern itself with such physical harms. On the contrary, the fourth amendment speaks of "[t]he right of the people to be secure in their persons, houses, papers, and effects."' 2 7
This emphasis on "the right of the people to be secure" clearly defines a right of privacy that is substantially broader than the bare right to have one's body and possessions left intact. The fact that it is difficult to put a dollar figure on what privacy is worth does not mean that privacy is worth nothing.
Nevertheless, in the absence of extreme police misconduct there is good reason to suppose that the damage awards in most cases would be minimal. And, of course, because damage awards would be small, the incentive to sue would also be minimal. Thus, a damages remedy that 126 One possibility, of course, is to establish a minimum level of damages. For example, H.R. 4422, which would apply to the states, allows a damages action against the offending state agent and a minimum scheduled amount of $500. H.R. 4422, 97th Cong., 1st Sess., 127 Cong. Rec. H6071 (daily ed. Sept. 9, 1981). This type of approach is not likely to work because of political and practical considerations. Five hundred or even $1,000 in minimum damages is clearly not a sufficient quantity to induce a client or his lawyer to institute suit, incur expenses, and draw the wrath of the police department. See supra note 131-33. On the other hand, if the minimum scheduled damages are too high, the proposal will be politically unacceptable to Congress because it will allow the filing of spurious suits simply for the settlement value. (Indeed, if the floor is set too high and spurious suits result, deterrence may be lessened, for law enforcement agencies will then be penalized regardless of whether officers have actively committed violations.) The problem is that under a regime of scheduled damages, there may be no stable equilibrium point in terms of providing adequate deterrence and avoiding imposition of unacceptable costs on law enforcement agencies.
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does not compensate for invasions of privacy apart from physical injury to body or property will be ineffective in deterring police misconduct which impinges upon the interest in privacy.
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There are other reasons why few damage actions are likely to be brought. Many of the persons who would be most likely to bring such actions live, at best, in uneasy accommodation with the enforcement officers whom they would be accusing of wrongdoing. Moreover, if convicted and imprisoned, the prospective fourth amendment plaintiff would be in the hands of the authorities -if not those who violated his rights, then, certainly (at least in the view of the convict) their close colleagues. There is bound to be fear of reprisal. 1 29 Professor Amsterdam has described the institutional disincentives for an accused party to pursue a damages remedy against law enforcement officers:
Where are the lawyers going to come from to handle these cases for the plaintiffs? Gideon v. Wainwight and its progeny conscript them to file suppression motions; but what on earth would possess a lawyer to file a claim for damages before the special tribunal in an ordinary search-and-seizure case? The prospect of a share in the substantial damages to be expected? The chance to earn a reputation as a police-hating lawyer, so that he can no longer count on straight testimony concerning the length of skid marks in his personal injury cases? The gratitude of his client when his filing of the claim causes the prosecutor to refuse a lesser-included-offense plea or to charge priors or to pile on "cover" charges? The opportunity to represent his client without fee in these resulting criminal matters?
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The institutional obstacles to bringing suit under a damages remedy such as S. 751 are not limited to those accused of crimes. Some of the more severe disincentives to sue for violations of the fourth amendment are common to both suspects and wholly innocent citizens. Thus, a jury is very unlikely to make a significant damage award to police misconduct victims who are in fact, or who by virtue of their position as plaintiffs merely appear to be, criminal suspects. The sympathies of the jury will most likely lie with the law enforcement officers, who were, after all, engaged in doing their job.
3 1 There is no doubt that in this type of litigation the defendant would seek to introduce evidence of the crimes on account of which the plaintiff was searched and his property seized. No doubt the defendant would also seek to introduce evidence of suspicious or unorthodox behavior by the plaintiff. Under a damages remedy these would be legitimate issues, as they are relevant to the issue of whether the law enforcement officers had probable cause to conduct the search or seizure. The jury would thus most likely conclude that the plaintiff is a rather unsympathetic sort seeking to harass those charged with crime control.
13 2 Moreover, as noted by Professor Amsterdam and others, the plaintiff would be up against a team of professional investigators and testifiers, making the practical obstacles to recovery all but insuperable. 1 the good faith type tests nor the damage remedies discussed offers any realistic prospect of deterring fourth amendment violations.
The good faith type tests would launch the federal courts on an uncharted expedition to rewrite the scope of the exclusionary rule, an expedition guided only by the elusive and abstract concept of "reasonable good faith belief." In curtailing the scope and diluting the strength of the exclusionary rule, these tests will effectively abridge the fourth amendment.
The reason we are asked to embark on this jurisprudential adventure is deceptively simple: proponents claim that law enforcement misconduct stemming from a reasonable, good faith (albeit erroneous) belief cannot be deterred. But this claim is based upon a tunnel vision perspective of how the exclusionary rule serves its deterrent function, a perspective which is wholly inadequate. Moreover, directly contradicting the stated deterrent purpose of the exclusionary rule, the good faith type tests will excuse law enforcement officers and agencies from assimilating certain portions of the fourth amendment. In addition, the vagueness and the fact-specific nature of the standard will insure that the standards governing exclusion will become wholly incomprehensible.
On first impression, the good faith type tests appear reasonable. The allure of the tests, however, rests only in the high degree of abstraction by which they are offered and defended: "How could one ask any more of a law enforcement officer than reasonable good faith?" When the machinations of this formalism are laid bare it becomes apparent that the good faith type tests are nothing more than epistemological artifice. The tests place an inordinate degree of confidence in the ability of courts to define and discover when an officer has acted on the basis of a reasonable good faith belief. By the same token, the good faith type tests hypostatize the capacities of law enforcement officers. In effect, the tests may well be considered insulting to law enforcement agents, for the tests suggest that there is a fourth amendment accessible to and binding upon judges and a lesser, simplified fourth amendment which is all that law enforcement officers need (or can) obey.
The epistemological tricks of the good faith type tests are especially deserving of rejection if one accepts the deterrent safeguard theory of Mapp v. Ohio offered herein. Under that theory, the constitutional status of the exclusionary rule rests not merely on the fact that the rule deters misconduct, but also on the fact that the rule provides assurance that misconduct is being deterred. Because the good faith type tests place so much confidence in the ability of courts to define and determine when a law enforcement agent has acted upon a reasonable good faith (though [Vol. 73 erroneous) belief, these tests undermine the safeguard function of the exclusionary rule.
The deterrent safeguard theory has special application to the damage remedy proposals which would eliminate the exclusionary rule altogether. The exclusionary rule is warranted under the deterrent safeguard theory precisely because we cannot know whether there are alternative remedies which will work to deter police misconduct. Rather than confront the absence of any remedies for fourth amendment violations, and rather than face the uncertainty of whether enacted remedies would work, the Court in Mapp v. Ohio endowed the exclusionary rule with an unconditional constitutional status. The damage remedy legislation recently proposed directly denies these concerns. In fact, it holds out the opposing prospect -that until we find out whether damage remedies work, and perhaps even thereafter, there may be no sanction at all for violations of the fourth amendment.
In terms of the specific damage remedies discussed herein, however, there is no reason to wait long to determine whether they will work. Violation of the intangible interests protected by the fourth amendment, when asserted by plaintiffs who are, or merely appear to be, criminal suspects, will not likely result in substantial damage awards from juries. As a result, lawyers can hardly be expected to rush to the courts to press such claims. Thus, not only will the incentive on law enforcement officers to learn the commands of the fourth amendment become minimal, but the reduced litigation of fourth amendment issues will leave the constitutional right a dry, abstract shell.
